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s OFFICE OF THE ATTORNEY GENERAL OF TEXAS
o AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable O, P. Lockhart, Chairman
Board of Insurance Commiasioners
Austin 14, Texas

Dear 3ir: Opinion Ko. 0-624%
Re: Whethe benefit cer-
tifica% Aed in opinion

pt be\the type re-
b f Art, 4838,

Your letter of Octobe ? requesting the opinion

of this department on thbe-guestidgs stfted therein, is as fol-
lows:

your Opinion NO 0»609‘ ﬁ: ding-\- part that
‘tho terw "fo\r Pur

'No such society shall incur
fther than for such advanced payments,
y/benefit certificate nor pay nor allow,
or offor 0¥ promise to pay or allow, to any person
any death or disabllity benefit until actual bona
fide applications for death benefit certificates
have been secured upon at least 500 lives for at
least $1,000,00 each, « , « « .' {Emphasis ours,)

No
COMMUNICATION IS TO BE CONSTRUEDR AS A DEPARTMENTAL QOPINION UNLESS APPROVED BY THE ATTOQRNEY GENERAL OR FIRST ASSISTANT
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“If your answer to the ebove guestion ig in
the negttive, doee any che Or &ll of the mttached
forma of certificetes qualify es & 'death benefit
certifiocte' for the purpose of determining the
aumber of membere of a fraternal venefit soclety?
Note particularly Purt ¥ in the two red-bordered
certificates unl Tart {(I) in the dlue-bordered
certifiocate,

“If your sanswer to the first queation is in
the affirmative, is sny frafernel benerit society,
exoept one operating under the provieions of Arti-
ole 4B83Sa, permitted to issue & death benefit cer-
tiricate providing for payment of lesa than $1,000.00
as & death banefit?”

Chapter 8, Title 78, Vernon's innotated Civil Statutes
contains the svatutory provisions defining and specifiocally reg-
ulating fraternal benerit soeletles. Artiele 4232, Vernon's in-
notated Civil Statutes prescribea in detail the proeedure for
the organisation of fraternal bensfit scoleties. Article 48382a,
Yernon's annotated Civil Stetutes permits the orgenization of
freternxl beneflt acoleties on & limited basis; providing re-
quirements to be met before a permit is fssued to suoh society
by the Insurance Depariment of the State. It hes been broadly
ssid by the Supreme Court that the rights, powers, and oblige-
tions of benefit societies are determined by rules of law peoul-
far, if not exclusively, spplicadle to them, and the legality
of their sctions is not to be tested by rules which apply to or-
ganizastions comnereisl in purpose. (4Wirtz v, Sovereign Cemp,
";i!QOth 268 B.W. h’&)

We have Talled to find sny court decision passing on
guestions similar to the questions submitted by you. Artiols
4838, Vernon's annotated Civil Statutes proviies 1n purt that
"fhen any domestic soclety shell have Aiscontinued business for
the period of one year, or has less then four hunired members,
{ts cherter shell) beococme null anl vold.” Jsrtleles 4852, Vernon's
snnotated Civil Statutes provides in part:

", ..Nhensver after e¢examinetion the Commissioner
is satiasrieqd that any domestio soclety nas feilsi to
comply witu any provisions of this ghapter, o1 is &x-
oeoding its powers, or is not ¢arrying out ite eon-
trects in good feith, or iz trantscting business
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fraudulently; or whenever any domestic soelety,
after the exlatence of cne yesr or more, shall
have e menbership of less than four hundred, or
shell determine to discontinue business, said
Commisaloner may present the facts relsting there-
to to the aittorney General, who shall, 1if he deen
the cirocumstences warrant, commzence an ection in
quo warranto in s court of competent Jjurisdioction,
and ir 1t shall then appenr upon the triel that
such mooiety should be closed, seia society shall
be enjolined fros carrying on any further business
and some person shall be eppointed receiver of
such scolety sand shall progeed at once to take
possesslion of the books, papers, moneys, and other
asseta of the soolety, ani shall forthwith, under
the direotion of the court, proeeed to close the
arffairs of the socolety, and te distridute its funds
to those entitled thereto. No such proceedings
shall be commenéed by the Attorney General agalnst
any suoh goeiety until after notice has desn duly
served on the ohiel sxecutivs officers of the so-
ciety and 8 reascnabls opportunity given to it,

on a dat¢ numed in said notlce, to show cause why
suoh proceeding should not be cormenced.*

Article 4838 authorizes s soclety when it has received
4 preliminary certificsce ss authorised by saild statute to solieit
members for ths purpose of cowpleting its organizetion,and such
sooclesy sliall colleot f'rom esch apvlicant the amount of not less
than ole regalur monthly peyment, in avoordance with ita tsble of
retes as provided by its Constitution snd lLaws, and shall issue
to sach said appliocant e receipt for the amount &5 colleotsdt, No
such soolety shall inocur any lisbility other than for such sd-
vance peyzents, nor issue any benefit gertificate nor pay or sllow,
or offer or promiase to pay or allow, te any perwvon any death or
disability beneflit until motual bona fide spplications for death
benefit certificates have been sscured upon et least five hundred
lives for at least cze thousand 41ollars each. IUsid Article 4838
prescribes ths number of applicants for desth bYenellit sertificates
of at lesst five lundred and thut esch application must be for st
least one thoumand 4colisrs for death benefites before the asoolety
ean oomplete its organization and begin dbusiness. This mtatute
further providea that when any soolety hes less than four hundred
nenbers ites churter shall beoome null and v9id. IHowever, this
statute doces not provide for ths amount of the desth denelil cer-
tificates of sail four hundrel members, nor does ;Artiole L4852



e ¥

Honorable 7. P, Lookhart, page 4

presorlbve any type of death benerit ocertirficate for the four
hundred members. In view of the foregoing stastutes, it is
our opinion thut the death benefit certifiocates, sfter the
completion of the orgenization and the beginning of business,
the minimuxs four hundred members sre not neocessarily of the
type required under Section 4 of Article 4838 for qualifying
members in the organizetion of & freternal benefit asocliety.
If the Legislature hal intended that four hundred mezbers
holding death bDenefit certificates to the exoclusion of eny
other person were to be of the type required under Seotion 4
of 4srticle 4838 for qualifying members in the organization

of the fraternal benefit esoclety, it would have made such
requiremsent in pleain language. Therefore, it is the opinion
of this departiment that your first question should be answered
in the negative, and it ia sc answered. You further state in
effeet thet if our answer to your first question is in the
negative, does any one or all of the attached forms of cer-
tirigates qualify as a "deoath benerit certificate” for the
purposes of 3letermining the number of menmbara of the frsternal
benefit society. Our opinion No. 0-6092, referred to in your
inquiry, holds smong other things, that the term "four hundred
members”™ used in Article 4L83E, Section A&, end Article 4B52,
means four hundred membeXrs holding death benefit certificates
to the exclusion of any other person, In other words, this
opinion holds that the four hundred members must hold death
benefit certificates and that members holding scoident and
heslth polieies without death benefit are exocluded, that ia
to say that holders of acoldent ani health policies without
desth benefits are not oconsidered for the purpose of deter-
mining whether or not the socliety has four hundred members
holding death benefit certificates. LAfter carefully exsmin-
ing the forms of certificates snclosed with your iaquiry, it
is our opinion that all of seld forme qualify as a "death
benerit eertificatem for the purpose of determining the nunber
of members of the fraternal bemefit soelsty. '

#6 are returning herewith the form eertificates subd-
mitted with your request.

Yours very truly,

ATTORNKY GENERAL OF TEX4S

. [Dleel tidsa,.. .

Ardell Williams
Aspist

PPROVED™

OPINION
COMMITTEE

CHAIRMAN



